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This Court has jurisdiction of this appeal pursuant to the
Arizona Constitution Article VI, Section 16, and AR S. Section
12-124(A) .

This matter has been under advi senent since the tine of
oral argument and this Court has considered that argunent,
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reviewed the record of the proceedings fromthe Mesa City Court,
exhi bits made of record and the Menoranda subm tted by counsel.

On March 9, 2001, Appellant was arrested in the Gty of
Phoeni x and charged with Driving While Under the Influence of
I ntoxicating Liquor. Prior to trial Appellant filed a Mdtion to

Suppress all evidence which was the fruit of an alleged
unreasonabl e stop, Appellant clainmed the police did not have a
reasonable suspicion to stop his vehicle. The trial court
conducted an evidentiary hearing on Appellant’s notion. The

trial judge denied Appellant’s Mition to Suppress.

Appellant clainms that the trial court erred in failing to
suppress all evidence gathered after an unreasonable stop of
Appel | ant . Appel lant clains that the Phoenix Police Oficers
did not have a “reasonable suspicion” which would justify the
stop of Appellant’s vehicle. An investigative stop is lawful if
the police officer is able to articulate specific facts which,
when considered wth rational inferences from those facts,
reasonably warrant the police officer’s suspicion that the
accused had conmitted, or was about to commit, a crine.* These
facts and inferences when considered as a whole the (“totality
of the circunstances”) nust provide “a particularized and
obj ective basis for suspecting the particular person stopped of
criminal activity.”? A RS. Section 13-3883(B) also provides in
pertinent part authority for police officers to conduct a
“investigative detention”:

A peace officer may stop and detain a
person as i s reasonably necessary to

i nvestigate an actual or suspected
violation of any traffic |law commtted

in the officer’s presence and nmay serve a

! Terry v. Chio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968); State v.
Magner, 191 Ariz. 392, 956 P.2d 519 (App. 1998); Pharo v. Tucson City Court,
167 Ariz. 571, 810 P.2d 569 (App.1990).
2 United States v. Cortez, 449 U.S. 411, 417-18, 101 S.Ct. 690, 695, 66
L. Ed. 2d 621, (1981).
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copy of the traffic violation.

A tenporary detention of an accused during the stop of an
autonobile by the police constitutes a “seizure” of “persons”
wi thin the nmeaning of the Fourth Amendnent even if the detention
is only for a brief period of time.® In Wiren* the United States
Supreme Court upheld the District’s Court denial of the
Def endant’s Modtion to Suppress finding that the arresting
officers had probable cause to believe that a traffic violation
had occurred, thus the investigative detention of the Defendant

was warrant ed. In that case, the police officers admtted that
they used the traffic violations as a pretext to search the
vehicle for evidence of drugs. The Court rejected the
Defendant’s claim that the traffic violation arrest was a nere
pr et ext for a narcotic search, and stated that t he
reasonabl eness of the traffic stop did not depend upon the
actual notivations of the arresting police officers. Pr obabl e

cause to believe that an accused has violated a traffic code
renders the resulting traffic stop reasonable under the Fourth
Amrendnent . °

The sufficiency of the |egal basis to justify an
investigative detention is a mixed question of law and fact.® An
appel l ate court nust give deference to the trial court’s factual
findi ngs, I ncl udi ng findi ngs regar di ng t he W t nesses’
credibility and the reasonableness of inferences drawn by the
officer.” This Court nust review those factual findings for an
abuse of discretion.® Only when a trial court’s factual finding,
or inference drawn from the finding, is not justified or is
clearly against reason and the evidence, wll an abuse of

S Wiren v. United States, 517 U.S. 806, 809-810, 116 S.Ct. 1769, 135 L.Ed.2d
89 (1996).

4 1d.

5 1d.

6 State v. Gonzal ez-Gutierrez, 187 Ariz. 116, 118, 927 P.2d 776, 778 (1996);
State v. Magner, supra.

7 1d.

8 State v. Rogers, 186 Ariz. 508, 510, 924 P.2d 1027, 1029 (1996).
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discretion be stablished.® This Court nust review de novo the
ultimate question whether the totality of the circunstances
anbunted to the requisite reasonabl e suspicion. °

In this case, the trial judge denied Appellant’s Mtion to
Suppress, stating:

Counsel, thank you both for your
presentation, for the w tnesses that
you’' ve called. The Court has consi dered
t he evidence and the testinony that's been
presented. The court is going to find that
the officer did have a reasonabl e suspicion
to stop the vehicle. The stop was warranted
based upon his observations. The Mdttion to
Suppress will be denied at this time.

The trial judge’'s legal conclusions are supported by the
testimony of Phoenix Police Oficer, Rodney French. Oficer
French testified that his attention was drawn to Appellant’s
vehicle by the manner in which Appellant made a right-hand turn
at such a speed so as to cause the tires of his car to “scuff”
against the road. Oficer French then noted that Appellant was
braking is autonpbile in a “jerky” manner to slow its speed. 3
Oficer French also noticed that Appellant’s vehicle drifted
toward the right of the lane and then jerked the car back into
the center of the lane.' The officer characterized the driving
corrections and over-corrections nade by the Appellant as above
nor mal . *°

9 State v. Chapple, 135 Ariz. 281, 297, 660 P.2d 1208, 1224 (1983); State v.
Magner, 191 Ariz. at 397, 956 P.2d at 524.

T State v. Gonzal ez-Gutierez, 187 Ariz. at 118, 927 P.2d at 778; State v.
Magner, 191 Ariz. at 397, 956 P.2d at 524.

"R T. of February 7, 2002, at page 51.

2 1d., at page 29.

3 1d., at pages 29-30.

% 1d., at pages 30-31

5 1d., at page 46.
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This Court determines that a factual basis exists to
support the trial judge's ruling in denying Appellant’s Mdtion
to Suppress. Further, this Court determ nes de novo that these
facts do establish a reasonable basis for Phoenix Police Oficer
French to have stopped the autonobile driven by the Appellant.

The next issue raised by the Appellant concerns the
adm ssion by the trial judge of the testinony of Oficer French
concerning the National H ghway Transportation and Safety Agency
Ni ghttinme Driving Studies (“NHTSA” studies). Oficer French was
asked about the NHTSA studies and its findings that there are
certain cues of inpairnent that are consistent w th inpairnent
by al cohol . This line of questions was not objected to by
Appel lant or his attorney.® COfficer French was asked a nunber
of questions about his know edge and ability to observe cues of
i npai rment from al cohol intoxication.? The prosecutor asked
Oficer French, “when the driving that you have initially
observed the Defendant engage in, the reason that you conducted
the traffic stop, are any of those driving behaviors covered by
NHTSA?” 8 At that point, Appellant’s counsel objected on the
basi s of hearsay. The trial judge overruled that objection and
permtted Oficer French to testify to those N ghttine drivinl%

cues established by NHTSA that evidence alcohol inpairnent.
Oficer French then proceeded to describe several of the 24
nighttime driving cues of inpairnment and discussed his

under st andi ng of those cues.?°

Though Appellant contends the officer’s testinony about the
NHTSA Nighttinme Driving Cues in the NHTSA Studies are hearsay,
this Court disagrees. Hearsay is defined in Rule 801, Arizona
Rul es of Evi dence as:

“Hearsay” is a statenent, other than

8 R T. of February 8, 2002, at page 102.
7 1d., at pages 105-117.

8 1d., at page 116.

9 4.

20 1d., at page 117.
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one made by the declarant while testifying
at the trial or hearing, offered in evidence
to prove the truth of the matter asserted.

The truth of the NHISA Studies are irrelevant because Oficer
French explained that the NHTSA Studies were part of his
training and that he continues to rely upon those studies while

performng his job. Whet her those studies are correct or
incorrect is irrelevant to Oficer French's testinony. He
utilized the NHTSA “cues” in determning whether to make a
traffic stop of Appellant’s vehicle, and, later, to arrest
Appel | ant . Thus, the NHTSA Studies were not offered “to prove
the truth of the mtter asserted.” Evi dence of the NHTSA

Studies, as referenced by Oficer French, were admssible to
explain Oficer French’s actions on the night he arrested the
Appel | ant .

This Court finds no error.

IT IS ORDERED affirmng the judgnent of guilt and sentence
i nposed by the Phoenix Cty Court.

IT IS FURTHER ORDERED remanding this nmatter back to the

Phoenix City Court for all further and future proceedings in
this case.
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